
   
 

   
 

Swedish Ministry of Enterprises and Innovations Written comments on EP 
amendments. 

Sweden greatly appreciates the opportunity to provide written comments on the Presidency’s 
4-column document announced by the Presidency at the ad hoc Working Party on 
Deforestation on sept 21-22.  
Sweden’s general approach is that the Council proposal negotiated during the FR PRES 
spring 2022 should be defended as far as possible. The amendments adopted by the 
European Parliament on 13 September 2022 contain 239 different suggestions and Sweden is 
still analysing the whole package of proposal and our comments here are mainly limited to 
amendments 100 and 101 as well as in recital 45 in the EP proposal. 

 
The principle of free, prior and informed consent (FPIC) 

Through amendments 100 (Article 28) and 101 (Article 28a), as well as in recital 45, EP 
proposes to introduce a reference to the principle of free, prior and informed consent (FPIC) 
in the legislation, with the reinterpretation to a veto. 

With the proposed wording “right to free, prior and informed consent”, the amendment 

would give indigenous peoples the right to give, or refuse, consent to "any activity" that may 

affect them or their territories. The right to full and effective participation/consultation is an 

important part of the international protection of human rights. It is expressed in different 

ways in several binding international instruments. 

How this right is to be realized may differ. The United Nations’ special rapporteur on the 

rights of indigenous peoples has provided for several different options. One of these options 

is for states to consult or confer in good faith with the objective of achieving free, prior and 

informed consent. While this is the objective, the state and the consultee may ultimately agree 

to disagree. Thus, according to international law, FPIC does not imply a right of veto, nor 

does it constitute an independent human right in itself. 

Rather it is part of the exercise of the right to consultation/full and effective participation. 

The principle of free, prior and informed consent is also linked to other treaty norms but is 

not a right in itself. Consequently, any reference must be to FPIC as a principle, not as a right 

In order not to undermine international law and the international protection of human rights, 

it is crucial that the wording is correct and exact. Although UNDRIP can in some parts be 

said to express general principles of international law, it is not a legally binding document and 

therefore cannot referred to as such. 

 

 

Forest Peoples Programme response: 

The Swedish Ministry of Enterprises and Innovation has raised concerns on the current wording in 

amendments 100 and 101 of the EP report. Specifically, its concerns are with the definition of 

relevant laws and the definition of Free, Prior and Informed Consent (FPIC), which the Ministry 



   
 

   
 

alleges goes beyond international law to create FPIC as a right of veto. The Ministry seems to base 

this potential interpretation on the right to withhold consent which is explicitly included in the 

definition of FPIC in amendment 101, and which the Ministry portrays as a wider interpretation of 

FPIC that goes beyond international law. However, this wording added on the right to give, but also 

withhold, consent is in line with international law on indigenous peoples’ rights and its 

interpretation, as enshrined in the UN Declaration on the Rights of Indigenous Peoples, established in 

human rights jurisprudence, and comprehensively interpreted by the UN Expert Mechanism on the 

Rights of Indigenous Peoples1. Furthermore, as both the Expert Mechanism2 and the UN Special 

Rapporteur on Indigenous Peoples3 point out, arguments regarding the existence or absence of an 

absolute veto relating to FPIC detract from and undermine the legitimacy of FPIC. Ultimately, the 

right to withhold consent refers to the fact that indigenous peoples cannot be coerced to accept a 

project that affects them.  

It is moreover a gross mischaracterisation of international human rights law to say (as the Ministry 

does) that FPIC is merely a right to be consulted or participate in decisions, but not a full right to 

consent, and that stakeholders may lawfully decide to proceed without consent where there is a 

difference of opinion. The Committee on the Elimination of Racial Discrimination, in its general 

recommendation No. 23 (1997) on the rights of indigenous peoples, makes clear that States must 

ensure that “no decisions directly relating to [indigenous peoples’] rights and interests are taken 

without their informed consent”.  Several United Nations treaty bodies have also pointed to the need 

to return lands of which indigenous peoples were deprived without their free, prior and informed 

consent4. While some expert reports acknowledge that there may be some circumstances where a 

project may be able to proceed despite not having consent, this can by no means be considered the 

rule. There are various circumstances where international courts have held that consent is legally 

required,5 and proceeding with a project without consent will generally require an exceptionally 

strong justification for why it should proceed despite not having received consent. Stakeholders who 

proceed without consent by indigenous peoples move into a legal grey area and expose themselves 

to judicial review and other types of recourse mechanisms, potentially including international, 

regional and national tribunals, and by indigenous peoples’ own institutions.6 In many cases, they will 

be in clear violation of human rights obligations. The fact that there is not absolute legal certainty 

about when a project can proceed without FPIC does not mean that if consent is not obtained, it can 

 
1 See Study of the UN Expert Mechanism on the Rights of Indigenous Peoples, “Free, Prior and Informed 
consent: a human rights-based approach”, 2018, para. 20-28, and 50-51. Particularly: “Consent is a key principle 
that enables indigenous peoples to exercise their right to self-determination, including development that 
involves control over or otherwise affects their lands, resources and territories. With such an understanding, 
indigenous peoples are considered to engage with and are entitled to give or withhold consent to proposals that 
affect them”. 
2 See Study of the UN Expert Mechanism on the Rights of Indigenous Peoples, “Free, Prior and Informed 
consent: a human rights-based approach”, 2018, para. 26. 
3 See Annual Report of the UN Special Rapporteur on the Rights of Indigenous Peoples, 2020, para. 59-61. 
4 Committee on the Elimination of Racial Discrimination, general recommendation No. 23 (1997) on the rights 
of indigenous peoples, para. 5; Committee on Economic, Social and Cultural Rights, general comment No. 21. 
5 See among others, Poma Poma v. Peru (CCPR/C/95/D/1457/2006), paras. 7.4 and 7.6; Saramaka Peoples v 
Suriname (2007) Inter-American Court of Human Rights, para 134, and Saramaka Peoples v Suriname 
(interpretation decision) (2008), Inter-American Court of Human Rights, para 17; Endorois Peoples v Kenya 
(2009), para 226, African Commission of Human and Peoples’ Rights, para 226; Application No. 6 v Kenya 
(Ogiek decision) (2019), para 43.E(iii), African Court of Human and Peoples’ Rights; Agren et al v Sweden (2020) 
(CERD/C/102/D/54/2013), esp. 6.7. 
6 See Study of the UN Expert Mechanism on the Rights of Indigenous Peoples, “Free, Prior and Informed 
consent: a human rights-based approach”, 2018, para 28 and 38-41. 



   
 

   
 

automatically proceed. Rather, the opposite – the general rule is that without consent, a project 

should not proceed.7  

Similarly, the suggestion by the Ministry that the different formulations of free, prior and informed 

consent by different international law provide different “options” for how States may realise the 

obligation to ensure indigenous peoples’ FPIC shows a fundamental misunderstanding of the nature 

of international law. International law develops over time, and the contributions of different treaty 

bodies are cumulative, not alternatives. Indigenous peoples’ right to FPIC is enshrined in the UN 

Declaration on Indigenous Peoples8 and is derived also from the International Covenant on 

Economic, Social and Cultural Rights (ICESCR)9, the International Convention on the Elimination of all 

forms of Racial Discrimination (ICERD)10 and the International Covenant on Civil and Political Rights 

(ICCPR)11 and the Convention on the Elimination of All Forms of Discrimination of Women (CEDAW).12 

ICCPR, ICESCR, ICERD and CEDAW are all legal binding and Sweden is a party to them. States cannot 

comply with FPIC obligations under ICERD or ICESCR by following only the guidance given by the 

Human Rights Committee; States must act in accordance with the guidance of all treaty bodies, 

meeting the highest standard required. Equally, they cannot use guidance which has been 

superseded by further legal developments.  

As a matter of international human rights law, the terminology of “principle” or “right” is immaterial 

– a “principle” is not lesser in its legal effect than a right.13 Notwithstanding that, there is an 

abundance of evidence that while the term principle is still used,14 in recent times FPIC is more 

commonly described as a right by international bodies.15  

The interpretation of the Swedish ministry on a difference between rights and principles and their 

potential legally binding nature might stem from the EU Charter of Fundamental Rights16 which 

implies a distinction between the two as regard to their justiciability. As such, the argument from the 

Swedish ministry appears to be an attempt to undermine the legally binding nature of FPIC. It is 

therefore potentially harmful to the implementation of the regulation if operators, from Sweden or 

other countries, will attempt to use this wording to circumvent their obligation to respect FPIC. To 

better reflect the legally binding nature of FPIC in international law and ensure its proper 

 
7 Report of the Special Rapporteur on the rights of indigenous peoples, James Anaya, Extractive industries and 
Indigenous peoples, A/HRC/24/41, see para 36.  
8 See the United Nations Declaration on the Rights of Indigenous Peoples, arts. 10, 19, 28, 29 and 32. 
9 Including articles 1 and 15. See UN Committee on Economic, Social and Cultural Rights, general comment No. 
24 (2017) on State obligations under the International Covenant on Economic, Social and Cultural Rights in the 
context of business activities, para. 12. 
10 In particular under article 5(v)(d) and the broader principle of non-discrimination, see Committee on the 
Elimination of Racial Discrimination, general recommendation No. 23 (1997) on the rights of indigenous 
peoples, para. 4. 
11 Under articles 1 and 27. See e.g. Poma Poma v. Peru (CCPR/C/95/D/1457/2006), paras. 7.4 and 7.6.    
12 Committee on the Elimination of All Forms of Racial Discrimination, General Recommendation No. 39 (2022) 
on the rights of Indigenous women and girls, paras 6, 18, 23(h).  
13 Cf, for example, the principle of non-discrimination, which is a binding obligation under human rights law.  
14 See e.g. CESCR (2017) General Recommendation No.  24 on State obligations under ICESCR in the context of 
business activities.  
15 See e.g. UN Expert Mechanism on the Rights of Indigenous Peoples 2021 report on indigenous peoples and 
the right to self-determination, 2018 Study on Free, prior and informed consent: a human rights-based 
approach; Annual Report of the UN Special Rapporteur on the rights of indigenous people, 2019; Agren et al v 
Sweden (2020) (CERD/C/102/D/54/2013), esp. 6.7; CEDAW, General Recommendation No. 39 (2022) on the 
rights of Indigenous Women and Girls; 2018 European Parliament Report on  violations of the rights of 
indigenous peoples in the world, including land grabbing, para 18 
16 See EU Charter on Fundamental Rights articles 51 and 52. 



   
 

   
 

implementation under EU law, FPIC should continue to be referred to as a right. If wording is 

changed to refer to FPIC as a “principle”, it must be clear that this does not alter its binding nature.  

Finally, the Ministry raises the concern that the amendment might imply that UNDRIP is legally 

binding. This is a red herring. As noted above, UNDRIP is neither the first nor the only source of the 

right to FPIC, which is equally derived from ICCPR, ICESCR, ICERD and CEDAW – all legally binding 

instruments. Moreover, the amendments do not grant any specific legal status or definitively 

determine the international law requirements, but rather provide guidance as to sources for 

understanding these rights; for this purpose, a reference to UNDRIP is clearly appropriate.  

 

 


