
EU proposal for a regulation on deforestation-free products
Technical briefing on key elements of the proposal for the debate in the Ad

hoc Working Party on the risk of deforestation and forest degradation
associated with products placed on the EU market

Introduction

This briefing provides additional detail on a selection of key elements of the Commission’s
proposal that are indispensable for the European Commission proposal “on the making
available on the Union market as well as export from the Union of certain commodities and
products associated with deforestation and forest degradation” to achieve its objectives and
function properly. These and other recommendations were also addressed in a civil society
statement published in February 2022 and signed by more than 110 civil society organisations in
which they called on the European Parliament and EU national governments to strengthen the
European Commission Proposal

1. Strong definitions of forest, deforestation and forest degradation

The legislation must be based on a clear, comprehensive and sound set of forest related
definitions defined at EU level, reflecting the ecological values of forests, taking into account
the definitions used in the Accountability Framework.

Definitions should be uniformly applied to the production of commodities and products placed
on, made available on or exported from the EU market. Relying on definitions set at national
level, whether in EU Member States or in third countries, would equate to abandoning the
sustainability-based approach proposed by the Commission by substantially making access of
commodities and products on the EU market dependent exclusively on compliance with national
laws, which might not guarantee sustainability.

1.1 Deforestation

The legislation must halt the production of commodities on deforested land, irrespective of the
purpose or the cause of deforestation. Restricting the definition of deforestation to conversion
for certain purposes would require competent authorities to investigate and identify the purpose
of the deforestation.The definition of deforestation should refer to any conversion of forest, and
not only to the conversion to “agricultural use” as currently foreseen in Article 2(1). Along the
same line, the conversion of “forest” into “plantation forests” must also be considered as
deforestation.
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1.2 Forest degradation, sustainable harvesting operations and deforestation-free

Forest degradation is often a precursor of deforestation, it is a strong contributor to emissions
and a threat to biodiversity1. Recent studies concluded that, without a reduction of current
degradation rates, undisturbed forests in tropical humid regions will disappear entirely by 2050.2

The EU’s own forests are also suffering3 as they are losing diversity of habitats and species.

The definition of forest degradation should reflect the ecological value of forests and their ability
to support biodiversity and protect climate systems. This definition should encompass any
changes within a forest that significantly and negatively affect its species composition, structure,
and/or function, irrespective of the cause. It should also apply to those situations in which the
forest’s capacity to deliver ecosystem services is negatively affected.

The Commission’s Proposal aims at defining degradation on the basis of the supposed
sustainability of harvesting practices. This has many drawbacks, factual and legal: from a
factual perspective, it is misleading to assume that certain practices will be sustainable and will
not cause degradation, without taking into account the concrete state of the forests where they
take place. The attempt to create a “white” and a “black” list of practices has the effect of
creating “safe harbours” for operators, even when the supposedly sustainable practices have a
clear detrimental effect on forests.

We therefore recommend removing the definition of “harvesting operations” and to introduce,
instead, a definition of degradation that only has regard to the changes that are occurring in the
forests (whether caused by human activities or not) and that it prevents harvesting when this
may make the impact of degradation worse.

In addition, Article 2(8)b, which defines “deforestation-free” commodities should also be
amended. According to this definition, wood would be compliant with the legislation if it “has
been harvested from the forest without inducing forest degradation”. This formulation will
require competent authorities and operators to provide extremely challenging evidence (i.e. that
the harvesting has, or has not, induced degradation). In order to better protect forests, and to
simplify compliance and implementation, the legislation should be amended to prevent
harvesting that induces, or contributes to degradation.

1.4. Implementation of the definitions

Considering that the definitions in the new legislation shall apply to a broad range of situations,
which may change in relation to the geographic area in which forests and ecosystems are
located, to the activities taking place therein and to their consequences on the natural
environment, the said definitions do not need to be formulated in an excessively detailed way. In

3 https://www.eea.europa.eu/publications/state-of-nature-in-the-eu-2020; https://www.nature.com/articles/s41467-020-19493-3
2 https://www.science.org/doi/10.1126/sciadv.abe1603

1 CBM Journal “Greenhouse gas emissions from tropical forest degradation: an underestimated source” available at
https://cbmjournal.biomedcentral.com/articles/10.1186/s13021-017-0072-2
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addition, the proposed regulation states in Article 10(8) that the Commission may adopt
delegated acts to supplement the risk assessment and with that be able to provide more
detailed benchmarks and criteria for operators when determining the risk of forest degradation.

When additional guidance may be required, for instance in view of identifying degradation
occurring in specific forest areas or ecosystems, the Commission may also issue guidelines or
other non-binding interpretative documents to support operators and competent authorities.

2. Traceability back down the supply chain to the plot of land used for
production including geolocation

The European Commission’s proposal includes a traceability requirement for commodities
and products, for the purpose of allowing operators and competent authorities to verify that
these are “deforestation-free”. This requirement represents an essential feature of the
Commission’s proposal: it aims at ensuring the full traceability of supply chains leading to the
EU internal market and the possibility, for operators, traders, authorities and civil society, to
establish with confidence the sustainability and legality of commodities and products placed
on the internal market.

The traceability requirement entails the identification of the precise place of production of
commodities. In practical terms, operators will need to “collect the geographic coordinates (or
geo-location via latitude and longitude) of all the plot(s) of land where the relevant commodities
and products were produced”

Traceability along the supply chain to the point of production is not only necessary for an
effective product-based due diligence framework, it is also practically feasible. Mapping or
geolocation techniques for identifying point location or area demarcation (polygons) have long
been carried out as a normal part of agriculture and forest management. It is becoming common
practice and is technically feasible for smallholder farmers, such as for palm oil in Indonesia, or
cocoa in Africa. For monitoring commodity links to deforestation and land use/cover conversion,
there are now a range of advanced global systems based on readily available satellite data,
such as the UN Biodiversity Lab, Copernicus, Maphubs, Sourcemap, Global Forest Watch, and
Trase. Local and regional forest monitoring and land use change monitoring systems in high risk
biomes, such as Prodes in Brazil, Mapbiomas covering all of South America and Indonesia,
Nusantara Atlas, Eye On The Forest and Kepo Huta in Indonesia, and the Plowprint Report in
the North American Great Plains, provide strong and complementary monitoring tools for
companies’ due diligence on an on-going basis. Furthermore, after failing to clean up their
supply chains by 2020, many companies have recently pledged again to product traceability and
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to achieving full deforestation- and conversion-free (“DCF”) by 2023 through to 20304. In
addition, in the new EU Forest Strategy for 2030 the European Commission announces a
legislative proposal for a Forest Observation, Reporting and Data Collection framework - this
would help to better coordinate the already existing forest monitoring in the different EU Member
States.

A concrete example of affordable and efficient monitoring at large scale is the Amazon Soy
Moratorium in the Brazilian Amazon biome, successfully implemented since 2006. The Soy
Moratorium in the Amazon identifies and monitors, through the use and analysis of satellite
imagery, polygons deforested after July 2008 with 25 ha size or more within private rural
properties growing soya, and allows for verification at the farm level. Due to clear and strong
market requirements, approaches and tools towards full DCF sourcing from the origin in remote
areas such as the Amazon were developed. Rural properties that are not in compliance with the
Moratorium are excluded from the soy trading and financing processes by the signatories of the
Moratorium. The 16 years of experience with the Soy Moratorium also demonstrates that the
overall costs of a precompetitive monitoring and verification system, even to the farm level for a
continental region, is extremely reduced, and even negligible compared with the figures of the
commodity trade itself.

Some companies and other stakeholders are proposing to allow the use of mass balance or
mixed sourcing models, instead of requiring transparency and full traceability to the plot of land
where a commodity or product was harvested or produced. However, the inclusion of mixed
sourcing models undermines the objectives of the new legislation.

Mass balance models, e.g. as defined by ISEAL, aim at validating claims made about products,
processes, business or services with partial coverage by a sustainability standard, but in the
absence of full supply chain traceability. They are based on the assumption that volumes of
material sold with claims against certain sustainability standards (outputs), would match, or do
not exceed volumes of material produced or bought in compliance with this requirement
(inputs). Using these systems for traceability would allow at any stage in the production and
trade process the mixing of goods that meet the sustainability criteria established by the law
with those that may not meet the sustainability criteria (e.g. soy or palm oil sourced from areas
of recent deforestation), therefore allowing materials of unknown origin and possibly related to
deforestation, conversion and human rights abuses to be placed on the EU market as if they
were sustainable and deforestation-free.

The mass balance approach lacks full physical traceability and transparency. This means that a
mass balance system could effectively become the vehicle for large quantities of unsustainable

4 Among these were the mega-traders that control the majority of the soya trade from the Cerrado to the global market, including
Brazil’s Amaggi, ADM, Bunge, Cargill, COFCO International and Louis Dreyfus Company.
ADM et al (2021) ‘Agricultural commodity companies corporate statement of purpose’
https://ukcop26.org/agricultural-commodity-companies-corporate-statement-of-purpose/
https://www.unilever.com/news/news-search/2021/how-we-are-protecting-forests-and-those-who-depend-on-them/
https://www.politico.eu/sponsored-content/polygon-mapping-is-critical-to-a-deforestation-free-cocoa-supply-chain/
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and illegal goods to find their way to the internal market, while absolving operators from the duty
of knowing and, where appropriate, cleaning their supply chains.

Removing or delaying the introduction of supply chain traceability requirements will also
undermine the position of smallholders who continue to be disempowered and under-paid by
larger players in supply chains. Traceability will make smallholders visible in and improve their
access to commodity supply chains. Without knowing where their products are sold, it will not be
possible for smallholders to know if they are being paid a fair price. Cocoa and oil palm
smallholders associations have voiced their support for the proposed traceability requirement
and see it as an opportunity to push for local sector reforms based on the increased visibility
and agency it would provide them, calling out industry arguments that misrepresent
smallholders as potential victims of such a requirement.

3. No loopholes, no delay, no exceptions to ensure an effective law

For the new legislation to be effective it should not provide ways to circumvent neither the
objective nor the obligations of the legislation. It should not encourage illegal practice. It
should level the playing field by subjecting all operators to the same due diligence
requirements without exemptions or "simplified due diligence" that introduce loopholes and
incentives for circumvention. Also no “green lane” for certification systems or third party
verification systems should be provided, the obligation for all operators and for large traders to
carry out due diligence be maintained. It should be ensured that the legislation is applied no
later than 12 months after enactment.

3.1 No simplified due diligence nor low risk category under the country benchmarking
mechanism

The simplified due diligence (Art. 12) and the low risk category under the country benchmarking
mechanism should not be included in the legislation.

The inclusion of a simplified due diligence risks encouraging laundering of non-compliant
commodities and products via low-risk countries, opening major loopholes in the law. Simplified
due diligence would absolve operators from carrying out risk assessment and risk mitigation
when placing on the market commodities or products that are allegedly produced in countries
qualified as low risk. However, risk assessment and mitigation would be necessary, even in this
case, to at least enable operators to establish and demonstrate that their supply chain is
controlled, segregated and not subject to contamination with commodities and products coming
from standard or high-risk countries. Without appropriate supply chain risk assessment and
mitigation, supply chains from supposedly low-risk countries are likely to become a vehicle for
the trade in commodities originating from areas at high risk of deforestation or conversion.

Besides this, the Commission proposals’ assumption that entire countries, or parts thereof, may
present such a low risk of deforestation, conversion or human rights violations to exclude any
need of risk assessment or mitigation seems inconsistent with the basic principle underlying the
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Commission’s proposal that each consignment of relevant commodities and products should be
subject to due diligence to ensure compliance with sustainability and legality requirements.

For this reason, and in light of the above-mentioned principle, the country benchmarking
mechanism should solely be focused on identifying countries and parts thereof which entail a
higher risk, in view of helping operators and authorities identifying situations that require closer
scrutiny.

3.2 No “green lane” for certification or third party verification schemes

The new legislation must not grant any preferential treatment (or so-called “green lane”) to
commodities and products that are covered by certification or other third-party verification
schemes, in particular by exempting them from one or more steps of the due diligence process.
We support the approach proposed by the Commission, namely that certification or other
third-party verification schemes could be used as a source of complementary information for risk
assessment purposes, without absolving operators or traders of their due diligence obligations
and of the related responsibility. The Commission’s decision is sound and based on an
assessment of the weaknesses of “voluntary private certification” that led to its rejection as a
suitable policy option (see the Commission’s impact assessment study staff working document
Part I, page 48).

3.3 Maintain the obligation for all operators and for large traders to carry out due
diligence

In view of ensuring the uniform implementation of the law, of preventing circumvention and of
maintaining the level playing field on the EU internal market, the new legislation must impose
the same due diligence obligation on all operators regardless of size or trade volumes.
Exempting certain operators from the due diligence obligation, on account of their size or other
criteria, would risk creating loopholes and limiting the effectiveness of the legislation. There is an
obvious risk that small "import-export" enterprises would be created for the sole purpose of
formally taking the role of operators, escaping the due diligence obligation and the responsibility
associated with it.

The obligation for large traders to carry out due diligence (Art. 6 (5)) partly closes a gap under
the EUTR, where only operators who first place the product on the market were covered, and
must be maintained. The inclusion of large traders allows for greater scrutiny and traceability
along the supply chain. For competent authorities, controlling large traders can improve the
effectiveness of controls when hundreds of small operators supply one large trader.

3.4 Ensure the legislation comes into force no later than 12 months after adoption

Due to the accelerating climate and biodiversity crisis, the new legislation should enter into force
and be applied at the earliest date after its adoption. A maximum transition period of 12 months
between the regulation entering into force and the commencement of all its provisions. The
adoption of/agreement on delegated or implementing acts should not become a condition for the
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entering into force of the legislation, as this will create significant uncertainty for EU operators,
traders and Member State competent authorities.

4. Robust and effective enforcement by EU Member States

To ensure the new law is effective, robust enforcement measures need to be carried out,
including a minimum level of risk-based annual checks by competent authorities, which are
also unannounced and make use of scientific methods. This should be combined with
appropriate penalties as laid out in the EC’s proposal.

A first condition for robust and effective enforcement is that competent authorities carry out
thorough controls in sufficient quantity. Minimum annual coverage of operators and commodity
volume by competent authority checks (5% and 15% for high risk countries in the Commission’s
proposal, Art. 14 and 20) and clear risk-based procedures for checks (Art. 15-16) will ensure
harmonised scrutiny on operators and avoid market distortion towards less-regarding Member
States. Such provisions would provide clear minimum requirements for competent authorities,
closing a gap that undermined the effective enforcement of the EUTR, which is a necessary
and attainable improvement given the concentration of soft commodity sectors5 and
digitalisation of information. The increased scrutiny on commodities and products from high-risk
areas is in line with the risk-based approach to checks which competent authorities are required
to take. The compliance check process will be further automated and facilitated by the
establishment of the centralised information system and electronic interface to streamline
information sharing and collaboration between competent authorities, customs authorities and
the Commission.

Unannounced controls should cover both the due diligence obligations and the conformity of
products with Art. 3. The use of scientific methods and satellite monitoring in combination with
the geolocation requirement will enable efficient verification of compliance with the
deforestation-free requirement. Where non-compliance is established, Member States can
empower their competent authorities to recover all their enforcement costs from the
non-compliant operator/trader (Art. 17) in addition to imposing appropriate penalties. These
provisions should be maintained.

5 For instance, 4900 operators place imported timber on the market in the Netherlands. In 2018, the Dutch CA carried out 76
controls (number of controls for Dec 2017-June 2018 and from July-Dec 2018) thus covering 1.6% of operators .In 2018, 23 known
companies imported Brazilian soy (representing 45% of Dutch soy imports) via the Netherlands, of which 7 supplied more than 75%
of the volume (Import data consulted on trase.earth. Share of imports from resourcetrade.earth). In the same year, 24 companies
imported cocoa from Ghana (supplying 19% of Dutch cocoa imports) to the Netherlands, with 3 companies supplying 85% of the
volume (Import data consulted on trase.earth. Share of imports from resourcetrade.earth.).
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5. Introduce strong sustainability requirements for commodities and products

The legislation must require compliance of commodities and products with clear and strong
sustainability requirements defined at EU level.

Strong sustainability requirements have to ensure no goods linked to deforestation or forest
degradation are placed on, circulate on, or exported from the EU internal market, as foreseen in
the Commission’s proposal.

The sustainability requirements must apply together with the relevant laws of the country of
production and with international rules and standards on the protection of human rights. This
cannot be ensured through a legality-only approach based on standards applicable at a given
time in the country of production.

6. Mandatory results-based due diligence obligation

The new legislation must be clear in laying-out a due diligence obligation on operators and
traders that requires them to achieve a demonstrable result. They must be able to conclude,
after conducting due diligence, that the commodities and products meet the new legislation’s
standards or that risks of non-compliance are, at most, negligible. For this purpose the due
diligence must be structured as a three-step process, based on the EU Timber Regulation:
access to information, risk assessment, risk mitigation.

This approach is also the most appropriate one to ensure that operators and competent
authorities (and, in case of litigation, judges) can determine with certainty whether the
sustainability and legality requirements set  out in the law  are met or not.

Conversely, it is important to note that the new legislation does not aim at improving the
operations of companies and reducing impact of their operations (including the relations with
suppliers). These aspects are to be dealt with in the context of the recent Commission Proposal
on corporate sustainability due diligence,6 which follows a different approach: the corporate
sustainability due diligence model foresees the identification, prevention (or mitigation),
minimisation (or cessation) of adverse impacts of companies’ operations. This model, however,
is not suitable to ensure compliance of goods (commodities and products) with mandatory
sustainability and legality criteria. It is therefore essential that the new legislation preserves the
approach laid out in the Commission’s Proposal.

6 Commission Proposal for a DIRECTIVE OF THE EUROPEAN PARLIAMENT AND OF THE COUNCIL on Corporate Sustainability
Due Diligence and amending Directive (EU) 2019/1937, COM (2022) 71.
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7. The product scope should include all major forest-risk commodities and all
derived products without reliance on a list in Annex I

The Regulation should apply to a comprehensive list of commodities associated with
deforestation, forest degradation and conversion of natural ecosystems, identified according
to objective and science-based criteria. This should include all livestock (instead of just cattle),
rubber and maize. It should also apply to all products derived from those commodities as
contemplated by Article 1 from commencement without first needing to be listed in Annex I.

The impact of rubber and maize on deforestation at global level is well documented. The need
to include them in the scope of the Regulation was recently confirmed in the “embodied
deforestation” research dataset used by the Commission in their Impact Assessment. However,
the Commission decided to exclude them on the basis of a methodology which, according to the
authors of the research, had “severe flaws”. In response to the EC’s exclusion, these authors
wrote that “current evidence does not support recommendations to exempt key forest
risk-commodities, such as maize or natural rubber, from EU legislation on imported
deforestation”.

All livestock (e.g. pig and poultry) and derived products should be included given their
association with deforestation, mainly because of feed production. This is also necessary to
avoid market distortion that may result if soy is included but pigs and poultry are not, in which
case, European livestock farmers would be required to use deforestation-free soy as feed,
whereas non-EU farmers could supply pigs and poultry to the EU without being subject to the
same requirements.

This loophole should also be closed by including all derived products as described in Article 1 in
the scope of the Regulation from commencement without first needing to be listed in Annex I.
An approach of specifically listing commodities in legislation according to HS codes risks
introducing major omissions/loopholes (e.g. the EUTR does not apply to musical instruments
and applies to “furniture” but not “seats”, such as sofas and chairs because the relevant HS
codes are not listed in the regulations’ annex). Instead, the new Regulation should apply to “all
products that contain, have been fed with or have been made using relevant commodities” from
commencement and operators should be required to determine whether the products that they
intend to place on the market (or export) meet this definition, supported by guidance if
necessary to help competent authorities develop their inspection plans.

8. Extend the scope to ensure equivalent protection for other ecosystems

The legislation must immediately offer protection to ecosystems other than forests (e.g. land
with high carbon stocks and land with a high biodiversity value such as grasslands,
savannahs, peatlands and wetlands) from conversion and degradation. These ecosystems
are already under pressure from agricultural expansion and are being destroyed7.

7 We have already lost half of the savannahs in the world, while 15% of peatlands are destroyed and degraded, and 35% of
mangroves have disappeared in 20 years.
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By protecting only forests, the new legislation would risk accelerating the conversion of other
ecosystems since the pressure that agriculture puts on forests would fall back on them. As an
example, the Soy Moratorium has largely been successful in limiting soya as a direct driver of
deforestation in the Brazilian Amazon, yet the soya industry has carried on expanding in other
ecologically important areas across South America, including the nearby Cerrado, where no
such initiative exists. The Cerrado is the world's most diverse savanna and it is often referred to
as Brazil's water tank8. Half of its natural vegetation is estimated to have already been
destroyed,9 with the expansion of soya monoculture accounting for much of the recent
conversion.10

They are among the most threatened ecosystems due to the expansion of commodity
production, including to meet the EU demand. A recent WWF report11 shows, via nine case
studies, the link between EU consumption and the destruction of ecosystems other than
forested areas as defined by the FAO. Covering other ecosystems such as grasslands,
savannahs, wetlands and peatlands is necessary in order to be effective in the fight against
climate change and biodiversity loss.

8.1 Natural ecosystem, ecosystem conversion and ecosystem degradation

In view of preventing the conversion of natural ecosystems for commodity production, Art. 2 of
the new legislation should include a definition of “natural ecosystem”. This definition could be
based on the chapeau of the relevant Accountability Framework Initiative, integrated with the
terminology already used by the Commission in Article 32 of the proposal. The resulting text
would read as follows:

“Natural ecosystem” means an ecosystem that substantially resembles —in terms of species
composition, structure, and ecological function— one that is or would be found in a given area in
the absence of major human impacts. These include, in particular, land with high carbon stocks
and land with a high biodiversity value such as savannahs, grasslands, peatlands and wetlands,
such as mangroves. This definition applies to human-managed ecosystems where much of the
natural species composition, structure, and ecological function are present.

For the same purpose, Art. 2 should also clarify the notion of “ecosystem conversion”, which
could be defined as “the change of a natural ecosystem to another land use or change in a
natural ecosystem’s species composition, structure, or function. This includes severe
degradation or the introduction of management practices that result in a substantial and
sustained change in the ecosystem’s species composition, structure, or function.”.

11 Beyond Forest report (2022): https://wwfeu.awsassets.panda.org/downloads/beyond_forests_en.pdf

10 Song X-P et al (2021) ‘Massive soybean expansion in South America since 2000 and implications for conservation’ Nature
Sustainability 4: 784–792 https://www.nature.com/articles/s41893-021-00729-z and Mapbiomas Brasil (2021)‘Soybean planted area
in Brazil is larger than Italy’
https://mapbiomas.org/en/area-plantada-com-soja-no-brasil-e-maior-que-a-italia?cama_set_language=en

9 https://ipam.org.br/matopiba-bate-recorde-historico-de-desmatamento-no-cerrado/ and
https://mapbiomas.org/agropecuaria-cresce-258-no-matopiba-desde-1985-e-ocupa-area-maior-que-o-amapa

8 www.theguardian.com/environment/2020/nov/25/the-cerrado-how-brazils-vital-water-tank-went-from-forest-to-soy-fields
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The regulation should define forest and other ecosystem degradation in a consistent way12. The
chosen definition should pay regard to the ecological status of natural ecosystems, rather than
to the activities that cause degradation, without requiring a definition, or a listing, of practices
whose sustainability is uncertain and impossible to state a priori without an empirical
observation of the effects on the ground. Such definition, also to be included in Art. 2, could
encompass “changes within a natural ecosystem that negatively affect its species composition,
structure, and/or function and reduce the ecosystem’s capacity to support biodiversity, and/or
deliver ecosystem services.”

9. Protection of human rights, including of Indigenous Peoples and local
communities

The legislative text must ensure that the production of relevant commodities does not take
place in violation of human rights and respect of international human rights law. These include
tenure rights of Indigenous Peoples and other customary rights holders and the right of Free;
Prior and Informed Consent (FPIC)13.

To stand by the commitment made during the Glasgow leader’s declaration on forests and
land-use14, which was signed by the EU, relevant commodities and products placed on the EU
market should comply with both the relevant law of the country of production (which should also
include labour, tax and anti-corruption laws) and human rights protected under international law.

The Commission’s proposal requires that commodity and products comply with the “relevant
legislation of the country of production”, defined in Article 2(28) as “the rules applicable in the
country of production concerning the legal status of the area of production in terms of land use
rights, environmental protection, third parties’ rights and relevant trade and customs regulations
under legislation framework applicable in the country of production”.

This definition fails to ensure the respect of international law and principles: countries of
production may well have ratified or endorsed international human rights treaties or other
instruments but, if they did not transpose them into domestic law, these international rules would
not qualify as “relevant legislation”, as defined in the proposal, because they would not be
applicable. In order to address this problem, Article 2(28) should be changed to refer to
“relevant law” defined as (i) the rules applicable in the country of production as proposed by the
Commission with the addition of labour, tax and anti-corruption laws, and (ii) “Human rights
protected under international law, in particular under any treaties and other instruments ratified
or endorsed by the country of production”. Among the relevant international law instruments,

14 The Glasgow leader’s declaration on forests and land-use explicitly states that signatories will strengthen their efforts to: “Reduce
vulnerability, build resilience and enhance rural livelihoods, […], while recognising the rights of Indigenous Peoples, as well as local
communities, in accordance with relevant national legislation and international instruments […];”

13 Free, Prior and Informed Consent (FPIC) is a specific right that pertains to indigenous peoples and is recognised in the United
Nations Declaration on the Rights of Indigenous Peoples (UNDRIP) and is embedded within the universal right to self-determination.
The AFI provides for an implementable definition of FPIC, which is used for the purpose of this Regulation.

12 We suggest using the definitions of, on the basis of the definition suggested in the Accountability Framework Initiative as a basis.
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those protecting customary tenure rights and the right to free, prior and informed consent (FPIC)
should be expressly listed.

Operators must assess the risk that the rights of Indigenous Peoples, local communities and
other customary tenure rights holders might be violated in connection with the production of
relevant commodities and products. The risk assessment requirements should take into account
the existence of claims or disputes regarding the use or ownership of the land used for
production, or the existence of customary tenure rights over that land, and mitigation measures
where such a risk is identified should include a requirement to consult with affected rights
holders.

The level of effective protection for indigenous peoples, local communities and other customary
tenure rights holders must be taken into account in the country benchmarking.

10. Inclusion of equivalent due diligence requirements for EU-based
financial institutions

For the Regulation to be effective and lead to a meaningful change in preserving the world’s
forests, it's essential that the legislation lays out due diligence obligations for EU-based
financial institutions who provide financial services to entities or corporate groups doing
business in the commodities and products covered by the Regulation.

Behind every company involved in the production or trade of forest and ecosystems-risk
commodities and its derived products, well-known high street banks and other financial
institutions are supplying the money that enables them to stay in business and access the
European market.

Recent investigations15 have repeatedly shown that the EU is home to big financial institutions
that are helping finance destructive agribusiness companies responsible for deforestation and
ecosystem destruction and associated human rights abuses.

Despite some voluntary policies and commitments on deforestation, many banks and investors
persistently choose to invest in companies with forest-risk supply chains: they are either failing
to conduct proper checks (and therefore fail to abide by their own policies) or knowingly
providing cash to companies behind deforestation. Too often deforestation brings little
reputational or financial risks to banks and investors, therefore making it easier for them to

15 Global Witness (2019), Money to Burn. Available at:
https://www.globalwitness.org/en/campaigns/forests/money-to-burn-how-iconic-banks-and-investors-fund-the-destruction-of-the-worl
ds-largest-rainforests/

Global Witness (2021), Deforestation Dividends: How global banks profit from rainforest destruction and human rights abuses.
Available at: https://www.globalwitness.org/en/campaigns/forests/deforestation-dividends/

Milieudefensie (2021), The deforestation portfolio of the Dutch financial sector. Available at:
https://en.milieudefensie.nl/news/how-the-dutch-financial-sector-contributes-to-deforestation/@@download/file/02234-OPM%20rapp
ort%20ontbossing%20engels%2005.pdf
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continue turning a blind eye to destructive practices. This shows the failure of voluntary policies
and underlines the need for regulation.

The Regulation should therefore integrate equivalent due diligence obligations for financial
institutions operating in the EU, in view of preventing financial support for activities leading to
deforestation, forest degradation, ecosystem conversion and human rights violations. This
would ensure that the EU’s action to halt EU-driven global deforestation is not fatally
undermined by allowing the financial sector to continue financing the very same companies
whose products would be covered under the EU Regulation.

11. A cut-off date well before 2020

The cut-off date effectively draws a line between deforestation and forest degradation that will
be ignored (before the cut-off date) or taken into account (after the cut-off date) for the
purpose of the “deforestation-free” requirement (violations of relevant laws and human rights
cannot be subject to a cut-off date).

Setting the cut-off date in 2020, as proposed by the Commission, would allow the placing on the
EU market of commodities and products from land that has been deforested or degraded in the
recent past, and reward companies that have continued sourcing from deforested areas
irrespective of (or worse, breaching) zero-deforestation commitments they have made.
Maintaining the 2020 cut-off date also risks undermining initiatives that recognise earlier limits
on land conversion, such as the Amazon Soy Moratorium which was established in 2006 to
prevent the sale of soy from areas deforested in the Amazon region after 2008. It would also
allow the placing on the EU market of commodities and products that originate from land that
has been illegally deforested but whose status has been or could be retroactively legalised.

13


